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OPINION

In the spring of 1996, Jack McKinney bought a 1996 Ford dump truck for his business,
McKinney Trucking. Thetruck, which had aunique custom-made bed, was purchased for $89,000.
In January 1997, the truck was involved in an accident. Freightliner of Knoxville, which required
several weeks to repair the truck, transported the vehicle to the B-Line Company for alignment.
The truck was stolen from the B-Line location and McKinney eventually collected $78,000 in
insurance proceeds for hisloss.

On June 23, 1998, morethan ayear after the theft, Trooper Jeff Seals of the Highway Patrol
in Cumberland County, stopped alate model Ford truck for speeding along Interstate 40. Driven by
Steven Selby, an employee of the defendant’ s brother, the truck bore the name "Dave's Trucking”



ontheside. Selby wasunableto produce theregistration for the truck andthe trooper asked for and
received permission to get the information off the door jamb. Upon inspection, Trooper Seals saw
signs of tampering on the V ehicle Identification Number (VIN) plate on the door. The numbershad
been partially removed. A check on the license plate indicated that the truck was registered as a
1977 model. Trooper Seals obtained the VIN from the registered 1977 vehicle and determined the
numbers thereof to be a sequential match to the numbers that were still visible on the 1996 Ford
truck.

Tommy Callahan, a criminal investigator for the Highway Pérol, determined that the VIN
plate on the dump truck had been glued to the door. He confirmed that the VIN on the glued plae
had been taken from the 1977 vehicle. Upon examining the dump truck’s hidden VIN, Callahan
established that it was the same truck stolen in 1997. Upon questioning, the defendant, who had
been called to the scene, claimed that he had purchased anold truck from Top Town Ready Mix two
yearsearlier and had used its parts, along with those provided by an unnamed person from A lbany,
Kentucky, to rebuild the 1996 truck. The defendant claimed that he had invested over $30,000 in
the truck.

Robert Harold Phillips, an employee at Top Town Ready Mix, testified that he had sold the
defendant 21977 or 1978 Ford dump truck for about $2,000. He stated that the defendant bought
thetruck in order torebuildit. A titleassignment on the vehicle showed that the date of the salewas
March 21, 1997, about eight weeks after McKinney's truck had been reported stolen.

Jerry Swift, owner of Swift Constructionin Cookeville, testified that he purchased asalvaged
1977 dump truck from the defendant on March 24, 1997, three days after theTop Town Ready Mix
transaction. He stated that he bought the truck for spare partsand never obtained atitletothevehide
from the defendant.

Pete Stubbs, County Clerk for Cumberland County, testified that he issued the defendant a
registration for a1977 Ford dump truck on March 25, 1997. Thiswas one day after the defendant
had purportedly sold the 1977 truck to Swift.

The defendant testified on his own behalf. He claimed that he bought the dump truck from
an unidentified man that he met at a Huddle House restaurant in March of 1997. He contended that
the man offered to sell a dump truck with low miles at a junkyard in Albany, Kentucky. The
defendant asserted that when heinquired about thetitle, the man replied that because acquiring atitle
would cost too much, he planned to switch titles with a salvaged vehicle. The defendant testified
that he followed the unidentified man to Kentucky and used his "entire life savings" of $35,000 to
purchasethetruck. Hemaintained that the unidentified man switched theV IN plate from his 1977
truck and attached it to the 1996 truck in order to avoid purchasing a"builder’ stitle." The defendant
testified that he did not know that it wasillegal to swap titlesor VIN platesonvehicles. He claimed
that he had tried, unsuccessfully, to locate the unidentified man since discovering thetruck had been
stolen.



Bobby L. Bilyeu, who hadknown the defendant’ sfamily for about 35 years, testified that the
defendant had a history of mental problems and had been in and out of mental hospitals some 10 to
15times. Steve Proffitt, thedefendant'solder brother, testified that hisfamily often had to look after
the defendant’ s business affairs. He said that there were many times that the defendant would give
away valuablesor sell them at too low aprice. Herecalled that on one occasion, the defendant sold
a$20,000 truck for $600. Jeff Proffitt, the defendant's younger brother, testified that the defendant
sold some land and most of his other trucksin order to purchase the 1996 Ford truck. He recalled
that the defendant purchased the vehicle for around $35,000 and that "it was pretty much the same
when he bought it as it alwayswas." He stated that the defendant was sick the day the truck was
stopped on 1-40 and had permitted Selby to drive on that occasion. Jeff Proffitt testified that Glenn
Hill had purchased the 1996 truck from the insurance company and that he later bought the truck
from Hill for $51,000. It was hisbelief that "if everybody got their money back, or get their truck
back and everything, that maybe it might even be easier on my brother."

Initia ly, the defendant complainsthat there wasinsufficient evidenceto sustain aconviction
for theft. He contendsthat he purchased the dump truck compl etely unawarethat it had been stolen.
We disagree.

On appeal, the state is entitled to the strongest legtimate view of the evidence and all
reasonabl e inferences which might be drawn therefrom. State v. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin theproof are matters entrusted tothe jury the astrier of fact. Byrgev.
State, 575 S.W.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidence is
challenged, therelevant questioniswhether, after reviewing the evidencein thelight most favorable
to the state, any rational trier of fact could have found the essential elements of the crime beyond a
reasonabledoubt. Tenn. R. App. P. 13(6); State v. Williams 657 S.W.2d 405, 410 (Tenn. 1983).
A guilty verdict, approved by thetrial judge, accredits the testimony of the witnesses for the state
and resolves al conflicts in the proof in favor of the state's theory. State v. Hatchett, 560 S.W.2d
627, 630 (Tenn. 1978).

A person commitsthe crime of theft if, with theintent to deprivethe owner of the property,
the person knowingly obtains or exercises control over the property without the owner's effective
consent. Tenn. Code Ann. § 39-14-103.

At the conclusion of the hearing on the motion for a new trial, the trial court observed as
follows:

[1t has been suggested that] the evidence . . . was not sufficient to
support aconviction, and| would disagree with that. [I]n order for onetobe
convicted of theft, it is necessary that the State prove that one knowingly
obtained or exercised control over property knowing that it was stolen at the
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time, and so there is sufficient proof . . . to support that conviction.
Knowingly, you were in possession of it. Whether or not you knew it was
stolen was a question for the jury under the circumstances of paying
considerably less than what the truck was worth.

* % %

[Playing considerably less than what the market value of the truck was,
having aV-I-N number put onthistruck that camefrom ajunk truck, atruck that was
salvaged ina salvage yard, and bought and then sold for junk, would suggest to the
jury that one knowingly did that and exercised control over it. So thereis, in this
Court's opinion, adequateproof to support theconviction, sufficient proof tosupport
aconviction.

This court concurs in that assessment. In our view, the state edablished each and every
element of the crime by either direct or circumstantial evidence. The dump truck Trooper Seds
stopped for speeding was the same as that stolen from the B-Line Company lot more than a year
earlier. The defendant's company logo was printed on the side of the truck. The VIN plate on the
dump truck bore signs of tampering and had been replaced with one from a 1977 truck that the
defendant had previously owned. Moreover circumstances suggested that the defendant sold the
1977 truck three days after purchasing it, neverthel ess obtained alicense plate and registration for
that vehicle, and then placed the license plate and registration onthe 1996 truck. The 1996 truck was
worth substantially more than the $35,000 purchase price. Thejury acted within its prerogative.

Thedefendant also contendsthat thetrial court erred in cal culating the length of the sentence
dueto the misapplication of astatutory enhancement factor. When thereisachallengeto thelength,
range, or manner of service of asentence, it isthe duty of thiscourt to conduct adenovo review with
apresumption that the determinations made by thetrial court are correct. Tenn. Code Ann. 8 40-35-
401(d). This presumption is"conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principlesand all relevant factsand circumstances.” Statev. Ashby,
823 S.W.2d 166, 169 (Tenn. 1991); see also State v. Jones, 883 S.W.2d 597 (Tenn. 1994). "If the
trial court applies inappropriate factors or otherwise fails to follow the 1989 Sentencing Act, the
presumption of correctnessfalls" Statev. Shelton, 854 S.W.2d 116, 123 (Tenn. Crim. App. 1992).
The Sentencing Commission Comments provide that the burden is on the defendant to show the
impropriety of the sentence.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentendng
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing dternatives; (4) the nature and characteristicsof theoffense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;

-4-



Statev. Smith, 735 S.W.2d 859, 863 (Tenn. Crim. App. 1987). Therecordinthiscasedemonstrates
that the trial court made adequate findings of fact.

In calculating thesentence for a Class C felony conviction, the presumptive sentence isthe
minimum in therangeif there are no enhancement or mitigating factors. Tenn. Code Ann. 8 40-35-
210(c). If thereare enhancement but no mitigating factors, thetrial court may set the sentence above
the minimum, but still within the range. Tenn. Code Ann. § 40-35-210(d). A sentence involving
both enhancement and mitigating fectors requires an assignment of relative weight for the
enhancement factors as a means of increasing the sentence. Tenn. Code Ann. § 40-35-210(e). The
sentence must then be reduced within the range by any weight assigned to the mitigating factors
present. 1d.

For aRange | offender, the applicable range for the offense of theft if the value is $10,000
or more, but less than $60,000, a ClassC felony, is from three to six years. See Tenn. Code Ann.
8§ 40-35-112(a)(3).

Thetria court found the following enhancement factors applicable:

Q) Thedefendant hasaprevious history of criminal convictionsor criminal behavior in
addition to those necessary to establish the appropriate range; and

(8 the defendant has a previous history of urwillingnessto comply with the conditions
of asentence involving release i n the community.

See Tenn. Code Ann. § 40-35-114.

The record establishes that the defendant has previous convictions for aggravated assault,
recklessendangerment, DUI, misdemeanor theft and trespassing. In consequence, Tenn. Code Ann.
8§ 40-35-114(1) was properly applied.

Next, the defendant argues that enhancement factor (8) does not apply. See State v. Hayes,
899 S.w.2d 175, 186 (Tenn. Crim. App. 1995) (emphasi zing that the commission of the offensefor
which the defendant is being sentenced does not result in the application of 40-35-114(8)). The
record shows that the defendant, who had been convicted of aggravated assault in 1995, was
sentenced to six years. He was granted immediate probation. While on conditional releasefor that
offense, the defendant pled guilty to trespassing and l&er, whilestill on probation, he was convicted
of misdemeanor theft. Probationwasalsogranted for thetheft offense. Whileon conditional release
for both the aggravated assault and theft convictions, the defendant pled quilty to a redkless
endangerment charge and wasfined $25. Finally, the defendant pled guilty to improper passing in
1997. Hewas still on probation for aggravated assault and theft. As such, Tenn. Code Ann. § 40-
35-114(8) was properly applied.



In sum, the trial court properly applied enhancement factors (1) and (8) to the defendant’s
conviction for theft.

GARY R. WADE, PRESIDING JUDGE



